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‚Jordan‘ Virus: 10 patent applications of 

5 different companies are targeting same 

chromosome, with overlapping claims
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Patent on maize granted 

under new Rule 28 (2)



Legal background (1): 
Patents & technical inventions concerning plants

 EU patent directive 98/44 allowed patents on technical inventions concerning plants 
and animals (Art. 4.2) for the first time in Europe. 

 This is in form of an exemption from Article 53 (b) of the European Patent Convention 
(EPC), which prohibits patents on plant varieties as well as on plant breeding based on 
essentially biological processes. 

 The wording of EU directive (1999) and the historical background (EPC 1973) make it 
clear that the exemption from the prohibition is only applicable to plants derived from 
genetic engineering (including genome editing). 

 Therefore, the prohibitions in Article 53 (b) are fully applicable to plants derived from 
essentially biological processes with outcomes that cannot be directly controlled by 
technical means, e.g. random mutations or crossing and selection. 

 If patents on technological inventions are granted, the scope of the patents has to be 
restricted to the specific technical processes and any products thereof, so that 
conventional breeding is not affected. 



Legal background (2): 
Patents & technical inventions concerning plants

 EU patent directive 98/44 also allowed patents on isolated genes (Art. 3.2) for the 
first time in Europe. 

 However, genes which are introduced by crossing and selection from one variety to 
another within the same species cannot be regarded as technical inventions in the 
meaning within the EU Patent Directive. The same is true for gene variants 
resulting from random processes. 



Discussion & Conclusions








